The dispute in this matter arose out of the issuance of a with-
drawal order issued pursuant to the provisions of section 104 (d) (2)
of the Federal Mine Safety and Health Act of 1977, which alleged
that Emery had violated 30 C.F.R. section 75.1704 on April 12, 1985,
to wit:  "The designated escapeway in the "B" North working section
was not maintained to ensure passage at all times of any person,
including disabled persons, on April 12, 1985.  At about 11:45 p.m.
on the No. 21 crosscut in the intake escapeway, the roof was shot
down 16 feet in width, 20 feet in length, and 2 feet in depth.  The
area was unsupported and men were inby at the time the roof was shot
down.  The section is advancing and only three entries are being
driven intake belt and return."

The subject withdrawal order, No. 2503086, was issued on
April 17, 1985, five days after the alleged violation occurred and
during an AAA inspection which was being conducted by Inspector
Robert L. Huggins, a duly authorized representative of the Secretary
of Labor (herein Secretary) .  An AAA inspection is one of the four
inspections required annually under the Act and Inspector Huggins
indicated that this inspection commenced on April 1, 1985, and would
have lasted a period of approximately 25 - 35 days.  Inspector
Huggins also indicated that he was the only MSHA inspector who was
conducting the AAA inspection at Emery's Deer Creek Mine and that
he was present at the mine and engaged in such endeavor on April 2,
3, 4, 8, 9, 10, 17, 18, and 22. I/

Emery contends that a withdrawal order may not properly be
issued under section 104 (d) (2) of the Act for a violation which has
been terminated and is no longer in existence where the inspector's
determination that such violation occurred is based solely on state-
ments made to the inspector some five days after the alleged violation
occurred by miners who were present and witnessed the occurrence
thereof. 2/

Emery contends that under section 104(d), as well as section
104 (a) , violations, in order to be cited and made the subject of
citations and withdrawal orders issued by the enforcement agency,

I/  Inspector Huggins was not present at the mine on the day the
alleged violation occurred, April 12, 1985.

2/ One of the purposes of the preliminary hearing was to determine
the factual setting in which the inspection was conducted and the
alleged violation occurred. The parties presented the testimony
of three witnesses, Inspector Huggins for the Secretary, and for
Emery, two members of Emery's management:  Kenneth E. Callahan
(shift foreman on April 12, 1985) and James Atwood (mine manager
during the period in question),

1909s early as
